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Voir dire has been severdly redricted in recent years. The federal courts have stood at the
vanguard of limited voir dire and its influence is being fdt a the sae leved. Consequently,
some litigators, accustomed to the old, free-ranging norm for jury sdection, have thrown up
their hands on shaping jury composition favorably.

This is the wrong concluson. Voir dire lives. It does, however, require new perspective and
drategy to use it effectively. Perhgps we should say: Jury sdection is deed; long live jury de-
selection. You cannot win your case in this phase -- but you definitdly can lose it here, before
the firgt exhibit is entered and the first witnessis sworn.

Voir dire can rase your chances of success ggnificantly, by eiminaing the greatest thrests
to your client among the prospective jurors. The process aso is important in two other ways
that have nothing to do with its stated purpose. One is pre-sdling the jurors by testing and
dating to drum home your trid themes. The other is monitoring potentid jurors language
for phrases and concepts that must be fitted into your trid presentation, with the
understanding that they will be favorably received by those who originated. We will return to
these themes shortly.

As a litigator, you cannot truly sdect your jury. You are condrained by the jury-digble
population of the venue and more specificaly by those cdled to serve for your trid. You
mus,, as they say, play the hand you are dedlt. Those trained in wide-open voir dire now must
play under severe redrictions. Every litigator would love a properly-chosen pand full of
favorable jurors. That is not an option. Parties get too few peremptory challenges and too few
favorable rulings on chalenges for cause to expect that. Beddes, every litigator faces an
adversary working to counteract every effort to shape the jury. You can hope only to remove
the jurors most dangerous to your case.

Today's voir dire cdls for (1) usng principles of socid psychology to determine and
eiminate individuds mog likdy to be unreceptive to your postion, while (2) usng up
peremptorily drikes as drategicaly possble, and (3) without telegraphing vauable indghts
to your opponent unnecessarily.

The dngle most important practice is asking — or more like these days persuading the judge
to ak — those very few questions on centrd vaue issues most likdy to dicit answers tha
will expose unacceptable bias on the part of potentid jurors. This advances your purpose of
eliminating the greatest threats on the panel while conserving peremptories,

To acquire as much information as possble in a dimate of severdy limited atorney voir
dire, try to persuade be judge to distribute a questionnaire to the potentid jurors. This tool
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reconciles the judge's desre for a quick process with your need to ask questions that can
provide vaduable information. The best questionnaires focus on crucid vaues and bdigfs
These make the mogt effective litmus test for removing the most dangerous pand members.

Written or ord, the most useful questions are those that go straight to your own anticipated
case problems and hep surface jurors who may have a hard time embracing your trid
themes. The point is to use any quesions you are dlowed getting directly to pandiss
beliefs and vaues, diciting how they make decisons a home or work, since this will provide
invducble ingght into how they will fulfill their decisionmaking duties in the trid. Do not
wadte a question on how many kids they have.

Especidly in the absence of sgnificant attorney questioning, educated guesses must be made
based on demographics and psychographics. Be careful, though, to use only characteristics
with a red connection to decison-meking. Studies done by our firm have demondrated a
drong corrdation between long-term employment within a sngle fidd, on one hand, and
atitudes and bdliefs, on the other. Active and retired accountants, engineers and military
people tend to follow rules closdly and to forcefully advocate abiding by them Furthermore,
youth may be wasted on the young, as the saying goes, but peremptory chalenges should not
be. Young people tend to defer to ther eders in group decison-making. Therefore,
eiminating even a hodtile young juror usudly is an uneconomica use of adrike.

Older jurors, and those with more life or manageria experience, ordinarily will dominate the
pand, especidly if they have experience related to the nature of the case or to the legd
sysem. Of course, that makes these potentid jurors potentialy dangerous to your case. This
is especidly o if your client gppears to have violated the rules, since these jurors usudly are
comfortable accepting and enforcing rules. In an investor fraud case, for example, you may
want to ask them how they fed about someone who takes risks and who is responsible when
they turn out to be bad risks.

When you believe you have a problem juror, naturdly you will consder using your precious
peremptory chalenges. But do not be hasty.

Fire, dways try to craft questions that can show the judge this juror is unable to be far a a
fundamentd levd and must be removed for cause. If you have a juror who evinces reluctance
to award damages, you should ask whether companies should pay for other people's
mistakes. This will help determine how the person may place blame between the parties, or
even dsawhere, as not infrequently happens, with cdear implications for ligbility. When the
juror answers "No," ask him or her to consder whether there are any exceptions. If you get
another negative response, the clincher is to ak the rest of the pane who agrees completely.
The show of hands will represent, in effect, volunteers for dimination on grounds of overt
prejudice concerning damages.
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In a contract case, make sure the jurors are asked how they would interpret a contract, in
terms of the literd language vs. the parties intentions. You should aso consder the naturd
tenson of people who think companies need to approach a dea honestly vs. the jungle theory
of “company beware’.

On the defense side, suppose you have a juror who seems closed-minded. Ask the judge to
inquire whether the person makes decisons and then seeks evidence to support them. This
will seem entirdly reasonable to certain potentia jurors but if the answer is "yes' the judge
will have a hard time retaining someone who admittedly makes decisons first and only after
the fact tries to cobble together information to support them.

Many lawyers act on hunches based upon pand members dgnds of hodtility or sympathy.
Do not teke for granted that a juror who gppears generdly sympathetic will end up being
helpful to your cause. Unfavorable atitudes about which player to blame in a dtuaion like
your case will override whatever friendly body language you may have detected during voir
dire.

At least as great a trap is assuming that a potential juror who has had an experience smilar or
andlogous to your client's will therefore necessarily sympathize with your Sde a trid. It is
entirdly likdy that ingtead that the recdl of an anxiety-provoking episode will backfire
agang you, because the juror will play out the andogy by placing respongbility on someone
other than the opposng party, perhaps even on your client. We have seen this occur
dramaticdly, a firg hand. We once conducted a mock triad concerning misdiagnoss of a
childs medicd condition. A juror's husband had suffered andogous treatment. Far from
empathizing with the child patient, however, the juror somehow convinced hersdf that the
child was mdingering in her day-in-the-life videotgped. In clasic psychologicd terms, she
experienced a defendve anxiety reection, which typicdly prompts a response of
confrontation, avoidance or blame.

This dynamic is so poweful and dangerous that if unsure you should serioudy consider
using a peremptory to remove a juror with a life experience amilar to your dient’'s a issue in
the trid — unless you can clearly determine the empathy factor during voir dire. In any event,
such life experiences are the most important information to derive from voir dire, dong with
the nature and the lengths of employment in potentid jurors work history.

As you work to shape the jury’s composition, your questions actudly can be doing triple
duty.

The second am is pre-conditioning jurors on the themes of the case as well as “inoculaing”
potentia jurors on negative aspects of your case. By framing quedions so they will dicit
commonsense responses, you will start making potentid jurors familiar and comfortable with
your postion. Questions should be framed as the most reasonable propositions possible, to
maximize the likdihood of affirmative responses. The psychologica vaue of this technique
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is tha the pandids ultimatedy seeted are more likdy to affirmatively identify with your
position because they will have acknowledged, in effect, that it is conggent with their own
beliefs and vadues. Even a negative response is vauable, as a “repair” is possble by asking
“can you think of a circumstance where this would be understandable?” In most cases, your
negative juror will help you find asolution thet is used to educate the rest of the pand.

But voir dire should creste a conversgtion in which you are vacuuming up from potentia
jurors even more vauable information for the trid than you are conveying. By asking open
ended quedions, you will gain invduable indght into the language potentia jurors use to
process your themes.

Take the question, “What does the phrase ‘fired for cause mean to you?' In listening to the
answers you are not only noting the specific language that individuas use, you are compiling
rhetorica trends — making note of words and concepts used by more than one juror. Say that
one of them responds. “Being fired for cause means tha you have done something,
committed some violation, that warrants your being let go.” Another replies “Yeah, | agree
with what she just said, it means doing something thet isin violation of company rules.”

During your opening datement representing the wrongful-termination, you should look
directly the firg juror, if seated, and say, “Ms. Robertson trusted that Mr. Herman would act
like a reasonable employer, and not fire her when she didn't directly violate anything thet
warranted being let go. "Also, make note of the trend, and weave the absence of any
violation by Robertson throughout the case — opening, direct and cross-examination,
demondraives and summation. The more that jurors can reae to you, the more willing
they will be to accept your verson of the case. The recaiver of a message forms posdtive
associations with the sender who speaks their language.

Vduable as they cetanly are, such rhetorical reconnaissance and pre-conditioning on trid
themes must be consdered secondary gods in the era of redricted voir dire, when judges
have grown s0 hodile to attorneys trying their cases in jury sdection. Never lose sight of
your centra objective: ensuring that however few questions are asked, and by whom, they are
phrased s0 as to expose forcefully and pointedly the vaues of potentid jurors who cannot give
your dient afair hearing.

Jury Selection Revisted
© DOAR 2002
Samud H. Solomon — October 2002

Page 4



